
RT'LES OF T}IE OPER.\TING E}-GI\EERS

RESOLL;TION PROCR,, ! I

Pursuanr ro the provisions of California Labor Code Section j20 1.5 the Operarin!.r
Engireers Workers' Compensation Trusr .q,ltemarive Disputes Resolurron iroururi
replaces all of those dispute resolution processes conrained in Division 4 oi the
Calitbmia Labor Code. These rules may be changed by the Bgard of Trustees of the
Ope|ating Engineers Workers'Compensation Trust ar anv time. Tlre rules are intended
to ilcil itarc rnd expedite the resolution ofdisputes involr,.ine rvork-related injLu.ies.

ARTICLE I . Pre--{rbitrttion Discovery:

Section l. Pre-Arbitration discoverv shall be allorved in the same manneras
discovery is permined in California Labor Code Secion 57 l0 Pr.ovided any references
thereio to the appeals board ol rvorkers' compensation judqes or .ef-erees shall be deemeci
to be r:eterences to the Trust. i l lediators or Arbifatorc as the conrext so require.

Section 2. Upon fil ing of a clairn of wolkers' compensarirln injurv with any
contriburing nember of rhc Tmst t the feqrcst of anv concemed paq,- it shall be the
dury of all pafties to immediatelv sewe upon all concerned pafiies. as the case may be.
copies ofall rnedical repons in their possession or under their corirtr.ol. and relareci to the
iljury or that may come inlo theif possession or undcf rheir conh ol.

ARTICLE I -A. Ombudsman:

sccrion 2.r The operaring Engrneers Workels Compensarion Trusr Fund. shall
employ. with the approval of the Trustees, at least one indiyidual to serye as an
ombudsperson. The ombudspelson is an employee at will and as such may ire
discharged,/removed upon murudl asreement of the trustees. A vore of the trustees of the
Operating Engineers' Workers' Compensation Trust Fund shall sewe to affect any
personnel action deemedtrecessary.

The ombudsperson shall. upon request of a1r employee, assist rhe
employee in fi l ing clairns related to alieged work-r'elated injuries subject ro tire
Addendum. The ombudsperson shail receive complaints from employees who have filed
claims fbr Workers Compensation benefits subject to the Addendum and upon the
requesf of the employee shall assist rhe emplovee in attempting to fesoive.dtose disputes
r.vith the \\ orkels Compe sation jnsure| of irn employer Jubiect to thc AddendrLm.



I R T I C L E  I I . Commenc ing  I led ia t ion :

Section l. P|ovided a dispure hJS been submrfted ro rlte Ornbudsrnan al]d lt has
not been resolved within l0 rvolkins days. or such period mutually agreed upon berween
the cmployee and the employer. rnediarion mav be commenced bv eirher parq,. W}en
used in any of the rnediation and zubtcratron rules, polrcres. and plocedures, rhe w'ord
"emplover" also rettfs ro the emplover's w.orkers'compensation insurance canier. The
onrbudsman shall sign the "Request for lvfediation" ceni&ing that the dispute or issue
which is dre subject of the Vlediarion request was presented to the Omlludsman for
resolurion but thc Ombudsman was unable to resolve same.

The Operaring Engineers' Workels Compensation Trusr Fund shall
appoinr a mediatol i jom the l ist rvithin three (3) working davs of receipt ofa request for
an ;rppointrnenr of l nrecliator \ lediators shall be appointec,l on a roratin{ basis-
houever. no nrcdiatol ,,vho is unablc to meet widr rhe employee and represenrarive of the
insurcl within tlvc (i) ,"vofkins davs of appoinrment b]' the Operanng Engineers'
Workers' Compensation Trust Fund shall be appoirted to mediate that dispute. Upon
requcst by the emplo),ee. rlre ombudsperson shall assist the emplovee in any mediation
proccecltngs.

The mediatol shall contact the emplovee and a representative of the
enrployer's rnsurer. Both the emplo]-ee and emplover's insuter shill supplv the mediator
rvirh requested inibrmation. The mediator shall meet separarely with the employee and
the fep.eseotative of the insuler. The mediator may schedule a mediation session to be
aneoded by both the employee and the representative of the insuler. [fsuch meering is
scheduled. it shall be conducted at a localion selected by rhe Operaring Engineers
wofkers' Compensatio| Trust Fund and said location shall be no more than foft-v(4o)
nrilcs fr:om the residence of the employee and within tlre eleven ( I | ) Sourherl Califonria
counries of Calitbrria and if no such residence erisrs. at the offices of the Opetatin-q
Engineers wolker's' Compensalron Ttust Fund or rvithin ibltv (40) miles of the
Operaring Eneineers' Wolkers' Compensation Trust Fund's offices.

If rhe dispute is not resolved within tifteen ( l5) workinu days of rhe
aDpointment of the mediator, the mediation process shall be deemed eKhausted absenl a
conn'ary stipulation between the employee and the representative of the insurer.

In the event the panies murually ob.lect to mqdiation. the procedures
described in this Section shall not apply and the panies may proceed to arbitration under
Section 9

Section.l. Either pan,v ma)" request the

request for mediation.

Sect ion 5.  The "Request  for  iv led ia t ion
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Section 6. At t lre time ot' f i i ing the "Request fbL N,te{iatir
serve a copy of fhe "Requ€st for ivlediation' by mail, facsimilq rrar
rneal]s ro assure receipt widrin 3 days upon the other pan,v o. pariies.

ARTICLE l t l .  Process ing the "Request  for  Vted iat ion '

Section 7 Upon leceipt ofthe "Request ibr l"lediation"l the

:r. Endorse and date stamp the Request as filed and afsign
nurnbel lo tl]e case-

b. The appointment of a mediator and the schedulin!t of r
shall be in accordance rvith Section I of .\nicle tl.

Section 8- The iVlediatot shall take whatever steps the Nlediator deerns
ieasonable to bring the dispute ro an agreed conclusion withiri, the rime allowed for
cornpleting drc ivlediation. including scheduling mediarion sessioris. implementing means
to discuss dre dispute !vidr the panies individually or collectively. requiring a parlv or
panies ro provide additional documentation or information..appointinu -lssue.

lVidrin teo days of completion of the iVlediation. the ivlediator shall
i l le wirh the 

-frust 
the "iVlediator's Statement of Completion and (esult" and sewe a copl'

ofsame on the panies and the ombudsman.

ARTICLE v.  . { rb i t r t t ion:

Section 9. Within sixry (60) calendar days follorying the fil ing ofthe
'' i l lediator's Statement of Complerion and Result" any pan'.v not sansfied with the
outcome of ivlediarion may file with the Trust a request that thq matter be refened to
Arbitration. Failure to timely file the request for refen-al to a$iftation of the disputed
issue or issues submitted to the Vlediator shall bar any fr.rnher rfght to adjudicate such
disputed issue or issues. The time for fi l ing the request for arbitiation may be extended
upon a showing of good cause filed in writing with the Trust and approved by an
Arbitrator'.

lf a dispute related to a claim has not beqn resolved pulsuant to
Anicl€ lV, the worker or representative of the insurer may request the Operating
Engineers' Workers' Compensation Trusl Fund to appoint an hrbiter from the list to

arbinate rhe dispute. Absent extraqrd inary. circumsrances. arbitrhtion must be requested

no lare! than 60 days afier the mediation process involving rhe same dispute has been

exhausted or the date the pames have murually objected to medizition.

A R T I C L E  I V . ivledirtor;



The Operating Engineels lvorkers' Compensation Tn_rst Fund shall appoint an
arbirer flom rhe list within thlee (3) rvorking days of receipt of a r.equest. Arbiters shali
be appointed on a lotating basis. however'. no arbirer who is unable to arbitrate rhe
dispure wirhin 20 wo|king days of appointment shall be appointed ro arbin.are rirar
dispure absent a conn.ary stipularion between the employee and reptesentative of the
insuler. The emplovee aod replesentative of the insurer may jointly request appoinrm.:nt
of a speciiic Arbirer frorn the panel of arbitrators. Upon requesr by the emptoyee, the
ornbudsperson shall assist the employee in the arbination. An emplovee receiving
assistance fiom an ornbudsperson but is nor represented in the ar!ination proceeding b),/
an atomey. shall be considered bv the arbiter to be an "Unreplesented worker".

Upon |eceipt of notice of acceptance of the assisnment from rhe
A[biharor to the Trust. the Ttust shall promptiy consult with the panies. [f the parries
are not both prepared to arbinate the dispule within Menty (?0) days the Trr-rst shall
allo\,v them thilT_v (i0) days to fetain and-,'or consult with leeal counsel. The Trust shall
ser rhe dale of headng and gir.e notice of the date. time and place of hearing ro the
pafties. which except as set fonh below shall not be more tlran sixtv (60) davs fi 'om rhe
date oI the Afbitrator accepts assignments. Notwithstanding the fpregoinr: a hearing dite
mly- be ser at any time ifagreed upon bv the parries and lpploveci bv the Arbitratot.

Notice of tirne and place for hearing shall bg given by rhe Tmst bv
milil ing to each paty notiae tirereofat leasr twenfy calendar days in advance, unless the
paLlies agree othenvise.

Any par]v.' ' to the hearing mav be represented by an attorney. A
paRJ- intending to be represented b.v an aftomey shall not,fi ' the other piu-' ',v or panies and
the Tmst of rhe name and address of such anorney nol less than i days prior to the da.te
set for the hearing ar which the anomev is first to appear.

ln conductins the arbitration- the arbiter shall apply the same
ptesumprions o[ compensabilit-v. statulory constmction and rufes of admissibility of
evidence that woLrld be applied by a workers' Compeosation Referee conducting a
proceeding under the Calitbnria Labor Code. The arbiter shall have fte same aulhoriw
as a workers' Compensation Referee over discovery, the producdon of documents, the
issuance of subpoenas and other procedural matters related to the arbitration heanng.

Absent a contrary stipulation berween the employee and the
representative ofthe insurer', an arbilration proceeding shall be qonducted at a location
selected by the Operatin! Engineers' Workers'Compensation Trust Fund and no more
than fort-v (40) miles flom the residence of the employee within the eleven ( I I ) Southem
California counties of Califomia and otherwise at the offices of Operating Enginee:s'
Workers' Compensation Trust Fund or within forry (40) miles of the Operating
Engineers' Worke[s' Compensation Trust Fund's offices.

All a|bination proceedings shall be eiecFonically recorded. The

oliqinal tape and recold of the proceeding shall be tetained by the Operadng Enginegrs'
Workers' Compensation Tmsr Fund. Copies of rhe lecording and recotds shall be

supplied upon fequest to tl le albiter' , employee or fepresen(ative pI the lnsuter.



lVith'n ren (10) rvorking days tbllo,.,ring rhe conclusion of the
arbirrarion. the rrbiteL shall issue hrs or her wrinen findings of fact, decision, order and.
i fappl icable.  awald.  The arb i ter 's  dec is ion shal l  inc lude minures of the arb i r rar ion:a
sumrnar-a ofdre orrl testimony. ifanv: and the reasons fot thq decision. The arbiter-is
aurhorized to includc in anv award all reiief available from a Workers' Compensarion
Reier..e includins- but nor limited to. enhancements ro cornpensation due to anv
unreasonable delay in the pavment of'cornpensation b,v rhe insuler as plovrded for bv
larv. and attomey's fees and costs. The cost of dispute resolution process containecl in
rhis Addendurn may be assessed againsr the insurer for rhe self-insured)- includins the
albiter's fees. pursurnt to the guidelines esrablished by rhe pa;ries to rhis.qddendum.
The arbirer is aLrtlrorized to resolve ali l iens nor serrled bv rhc panies. provided thar
rvrifien notice of the rime and place of the arbiffation is qiven to all l ien holders advisin!r
them of their |ighr to appear and present arsument and testimonv in supporr of their lren
a  la r0 l s .

Code.

Califbrria workers' Compensation Referee.
The decision of rhe arbirer shall be subleqt ro fe,,r.\v pursuiut ro

Cllifbrnia Labor Code Section i20l .5(a)( l) by the Caiifbmia NVorkers Compensarion
Appeals Board in the same manner as provided for reconsideration of a final orcler.
,lecision or rward made and filed by the \\olkers' Compensariion Reteree and by the
C;rlifbmir Coun of Appeal pursualrt ro tlre procedures ser fbnh in Calitbmia Labor Code
Sect ion i20 |  . j (aX I  ) .

The Arbifiator or Arbitrators (hereinafter referred to as "the
Arbinator") apploved by the Trustees of the Operating Engineers !!'orkers'
Cornpensation Trust is or are vested with full powel and authodl_v and jurisdiction to tn
and dererrnine finally all the maners specified in Section 5i 00 ofthe Calitbrnia Labor
Code. sub.lect only to the review by the \lorkers'Compensation Appeals Boald of the
Srare of Califomia and the courts specified in Division 4 of the Caiifomia Labor Code as
having powers of review of determinations of the appeals boaril. The Arbitrator shall
apply Caiifbmia law, both decisions and statutory. under rlre autholit_v of Califor-nia
Labor Code Section i?01.5. in rendenng his or her decision. ifhe rules of Arbination
herein are in lieu of the rules of the American Arbiftation Association.

Section 10. All orders, rules. findings- decisions. and awards of the Arbitrator
shall be prima facie lawful and conclusively presumed to be reasonable and lawful, until
and unless they are modified or set aside bv the appeals board or upon a review bv rhe
courts with'n the time aod in the manner specified in Division 4 of the Calitbmia Labor



Section I l. There is but one cause of action ibl each injury corning within tire
Opelating Engineels Workers' Compensation Altemative Dispute ResoLution program
(heleinafter' "the Proglam" e\cept for condnuous trauma cases). All claims brought for
medical expenses disabiliry palments. death benefits. burial expepse. iiens. or anv other
manel alising out of such injur-v-' may- in the discretion of the Afbinalo.. be joined in rhe
same proceeding at any time ptovided. horvever. that oo injury. wherher specific or
cumuladve. shall. fol any purpose rvhatsoever, merge into or form a part of anothef
injury: nol shall an award based on a cumulative injury include disabiliqv caused by any
speciijc injury or by arl), other cumulative injurv causing or contributing to the existing
disabiliry need tbr medical treatment or death. Norwithstanding the foregoing. rhe ruie
esrablished in tlre case ol Wilkinson v ll/CAII (191'l) 19 C3d 491: Ii8 CR 696. 4? CCC
106. shall govem cornbining permanenl disabiiit ies that begome permanent and
5ratlonarv at the Same tlme.

lf a continuous rauma claim is fi led. which gauma falls completely
within the.11)R coverage peliod. but involving mote than one .4y')R employer, then the
Arbiarato[ shall have the aullrorit-v to resolve the entire maner un[er the jurisdiction of
the.-t1)R process. A Finding and Award. Stipulated Findings and $wald or Compromise
lnci Rclcase rvill be approved by- the Arbiraror. assir:ning liabiliv [or benefirs based on
his dererinination of the respeclive e\posure of the panies defend4nt.

lf a continuous trauma claim is fi led where Ihe covernge period is
paftly wirhio the.l/)R covem,.lc and panly" '"vithout said peliod. the Ombudsman sha.ll
adrisc tl:c irrjuled wolker thnt pan of the period of his injLtlious elposure f:rlls undet rhe
WCAB jurisdicrion and thar he needs to ii le an application with the Board naming the
non-.-ll)R carrier as a defendant. l l the ADR carrier is the "lail" cader then this carrier

shall provide the appropriate benefits. and shall seek connibution tfuough the wCAIl.

The carriers shall be Ieft ro lheir own device to resolve contribution. but nothing shall
permir the.-l,DR carrier to deny or delay benetits to the injured worker.

Section 12. The Arbiraror has Junsdiction over any controversy [elatrng to or
arising otrt of medical and hospital treaftnent as between the patlies and the pfoviders.

Section l -1. The death of an emplover subsequenl to the Sustaining of anv inlury

by an employee shall not impair the right of the employee lo procaed within the Program

againsr the estale olthe employ-er. and the failure of the emplolFe or his ilependents to

ciuse the claim to be ptesented to the executof or administrator 9f the estate shall in no

Section 13. The Arbitrator has jurisdiction over all conl4oversies arising out of
injuries suffeled without the territorial i imits of Califomia in those cases where ttte

conrract of hire was made in this state. Any such employee or ll is dependents shail be

entirled to the compensation or death benefits provided by the Program.

wr) ,  ba f  o r  susPend suc l r  r  igh t



Section 15. The Arbittato. mav appornt a

for and represenl any minor or incompetent upon
she deems proper.

Scction 16. The Arbitlator ma-v ptovide ior the
of all persons interested therein. rvhether as employer.

creditor. setvice provider or otherwise

Settlements:

Sect ion 19.  1 t  shal l  be the responsib i l i t -v  o f

tcouil 'rn,.l an rntelprelel Io slTlnle ior the presence oI

de i ined in  Cl l i fornra L lbor  Code Scct ion 58 l l (b1

: rcco ld lnce r - r  r th  sard Labol  Coqc sect ion

trustee or guii.r'dian ad litem to appear
the temls 3nd conditions rvhicir hr or

joindel in the same proceedrng
insurer;. emplovee. dependent.

IRTICLE VI .

Section 17. .\n-v case may- be senled upon submi;sion of the proposed

senlement to lhe Tmst. The proposed seftlement shall be set tbr]th eitiret upon the tbrms

approved by the Tlust and entitled "Compromise & Release Agreemenf'or "Stipulation

\r,irh Request ior Awa|d." Upon receipt of a fully executed qroposed settlement. the

Trust shall iorlrard same to an Arbinatot for revierv tbr adequacy and approval.

Section 18- Upon receipt oi a proposed

independently and. in issuing orders or awards- shall

t. Approve the proPosal as submined and issue an appropriate older ot arvard

lncl servc same on the pafties and thc Trust:

b. Reject the proposal and speciF,v the relsons therefor in writ ing and serve

same on the Panies and the Tmst: or

c. Contact the panies by telephone or writ ing and sl.rggest amendmeots that

w.ould qualify the proposal for approval A nelv Arbiraror ishall be appointed ifa

senlernent is not accomplished and the fees ibt the ne'"v Arbifi 'ator shall be paid for by

tlre reasoos therefore

ARTTCLE VI l .  Hea r ing :

settlement. rhe Arbitmtor shall act
erther:

the insurance carrier or the selt'-insured
lf the Arbih"ator elects to proceed under sgbsection "c" above, the

oanies shall have 5 workrng days to notify the Arbinaror of his. its' or her acceptance or

ielecnon ol the suggested amendments lf accepted' the Arbitralor shall hold the file for

nor mole than 30 workrng dals for receipt of the appropriately amended agreemenr' If

reiecred. the Arbitrator shall rmmediately return the file to tl le Trust and advis€ the

oarties and the Trust in wrirtng thar the proposed settlement was unacceptable and state

any pafl_v
a qual i f ied

producrng a wrmess
inlerpreter as such is
shall be allowed in



Secrion 20.. The Arbinator shall maintain the privac_v of the hearing urless rhe
Iaw plovides to the conf.ary. An-v person having a direct interpst in the arbination is
endtled ro aftend the healing. The Arbitratot shall othenvise h4ve the porver to require
the exclusiorl of any rvimess. othel than a part-y or other essential pelson. du ng the
testimony ofanv other wimess. lt shall be discretionarv rvith the Arbiarator to detennine
the propriery- of the attendance of anv olher person

21. Tile Arbinato[ may, for good cause. postpone the hia|ing upon theSection
r-equest of a
poStponelrent

pa.t-v o. upon the arbitratois own rnltlanve.
when all oI the panies asee thereto.

and shall srant sucll

Section ?3. Unless the larv provides to the contralJ. the Arbination may'' proceed
in the absence ofany part-v or counsel rvho, after due notice, failS to be present ot fails to
obtain rn adjoumment. An awatd shall not be made solely on the default ofa parry.
The A[binator shall require ll]e pan-v who is present to subrpit such evidence as is
deerned necessaly for the rnaking of an arvard.

Scctioo 2-t. Order of Proceedings:

Secti0n 22. Before proceedings with the fir'st hearing the Arbinatol shall take an
oarh of office. The Albitratot may require wimesses to testify qnder oath administered
by any duly qualified person and. if required b;-' law ot requested by either plrtv. shall do
so.

a. The hearing shall be opened by Ihe fil ing ofthe o4th ofrhe Arbinator. by
the recording of the place. time and date of the hearing arld the presence of the
Arbitratof, the panies. and counsel, if any: and by rhe receipt py- the Arbitrator of the
starernent  o f the c la im and answer .  i fany

b. The Arbitlator may at the beginning of the hearing. ask tbl thc statements

clatifyin!: the issues involved. The claimant shall then preseni irs claims. proofs. and
witnesses. who shall subnit to questions or other examination. The Arbitratot has

discretion to vary this procedure but shali affold full and eoual opporruniry to the
parlies for the presentation of any material or relevant proofs The Arbirrator shall

fully develop lhe record.
c- Exhibits, vihen offered by either parry may be recqived in evidence by the

A(brratof.
d. The name and addresses of all witnesses and exhiQits in lhe order recetved

shal l  be made Pan of the record
e- The panres mav. by wrinen agreement, provide for the waiver  o f  o ra l

hearings.



Section 25. Evidence:

r. The pafies may offer suci evidence as is 'ele\iant and material to the

dispute and shall produce such additional evidenc-e,as i.hF 1'biii]:t,T-1i -9^:::t]

".a'*ra,_" 
, an understandin{ and dererminarion of rhe dispure. The \.brnaror rs

"",f,"rir;a 
to subpoena *imesies or documenrs and may do sg upon the reqrtest of anv

oSlw or indePendenliv'- ' 
n- ih. l,b,n'lto. shall be the judge of the relevance and matetialit-v of the

evidence offeted. and conformiry to legal rules of evidence- shall not be necessall i\or

*i,i"i^"ai"S the foregoing the parties aslee that no evidencp is to be admitted rnto

.,riJ."., fr,, t^e arbiiatoi that is not admissible in an action befote the workers

ann'n.nrn,ion Appeals Board not subiect to the /DR Process All of the evidence shall

i.","1""-," i1'. piJs.n.. of rtr. Arbrtrator and all of the parties. except where any of the

parries is absent in default o[ wlives the right to be present'
' 

.. Any parry intending to offer any medical reporl or record at the heanng

rnust provrde the othei parr-v wlth x coPy at ieast wvenry days in advance thereot' unless

rlre .lrbrrrator tlnds {ood ciuse lor ll i lure to do so

d- The Arbitratot nray- receive and consider the qvidence ofwitnesses bv

irffldavit. but shail grve rl ont,v such weight as the Arbih'ator deems it enritled to after'

consrJcr l r ton of  aor  ob ject lon mlde to  l ts  rdmiss lon

e. lf the Pallies agree or the Arbltrator directs ti lat documents are to be

subrnined to the Arbrtraror arrer the hearing, they shali be filed.with dre Ttust for

,*";;;;;t; . in. ortrinn,o'. The til ing parry shall serye [he other parry o. paLlies

,"vith copies of same at the time of fi l ing

f- The Arbrnator may rn his or her sole discretiols appoi l an authorrzed

health cafe professional o assist in the resolution of any medical issue

Secti
be comPlete
referral. Tt
furthet P(oo

complere. the
such c los ing
ale to be file
date ser oY u
docuntents is

set for the r

submiss ion f

the award sn
the c losrng o

tion 26. Llnless the panies otherwise agree' rlre arbrnatron proceeding shall

"a 
--iini" 30 days after the first hearrng which ts deemed to be the date of

I-he Arbirraror shall specifically inquire of all pafties whether they have any

)ofs to offer or wimesses to be heard
Upon receiving negative rePlies. or if satisfied that the record rs

rr" .A.rult uiJ, shuir d.ctaie th'e hearing closed and iubmined for decisron and

" ""d 
,"-U*iiti* shall be made a pari of the record o[ proceedings lf briefs

ili. ' l* i.^""a tn^il be declared to be closed an{ submitted as of the final
'*". 

oii,to,orio, the recerpt of briefs lt post-hearing fil ing of evidenttary

;;i;;;;i, the Arbinatoi and the dare set fol their receipt ts Iater than rlrat
'*..rr, 

"i 
i".ft. lhe larer date shall be the date-of closing the hea ng and

;;;:"';;";. i 'h. trme lrmit wrthin which the Ardinator is required to make

,t i it .o*..u". ,o *n. in rhe absence of orher agreements by the parties. upon

of the hearin:l and submission for dectston'



Scction 27. The hea lg nray be leopened
discretion- ol tbl good cause upon the application of

Arb i r ra ro f  t l l es  h is  o l  l te r  dec is ron  and arv r td .

by  f te  Arb ina tor  a r  h is  o lher '
any paq/- a! any time befole tire

. \RTICLE ! ' I I I . Findings and .{.rvards-

Secti0n 18. All arvards ofthe.A.rbinator either for payqent ofcompensatron or
for the pavnent of death benefirs. shall carry interest at the same tate as judgntents in
civil actions on all due and unpaid pavmenrs from the date of die making and fil ing of
said arvard. Such intetest shall run flom the date of makine and til ing of an arvald. As
to arnounrs which by the terms of the arvard subsequenllv becomp due in installments or
othenvise. sucll interest shall rln tlom the date each such ampunt becomes due and
payao le .

Section 29. The Arbifi 'atof in his or het arvard may fix and determine the toral

amounr of compensation to be paid and speci! the manner of payment, or may fix and

deremrine thc weeklv disabil iry pay-ment ro be made and order payment thereof du ng

the contirtuance of disabiliry'

Secrion l{). The Program has continuing lurisdiction ovt'r all ordels. clecisions.

and awards made and enteled under its audroriry and pursuar,tt to the provisions of

Califbrnia Labor Code Section i20 1.5. At any time. upon notice 4nd after an opportuniw
ro be heald is given to the parties in intetest. the Arbitrator may lescind. aiter. or amend

any order. decision or award. good cause appeating therefor. lhis power includes the

ght to review. grant ot re-grant, diminish. increase, or lerminate. within the limits

prescribed for workers compensation judges or referees by.Divipion 4 of the Califorflia

Labor Cocle- any compensation awarded. upon the Srounds thar the disabilit-v of lhe

oelson in whose iavor the award was made has either recured. irlcreased, diminished, or

termrnated.

Section 31. The cenified copy of the findings and orde1, decision, or award ol

the Arbiraror as filed with the Trust and a copy of the judgment constitute the judgment-

roll ofthe Trlst. The pltsading, all orders of the Arbirator, Arbilrator's original findings

and order- decision. or award. and all other papers and documenlS filed in the cause shall

remain on file in the Office of the Trust

Section 32. The Arbitrator shall have the same aulhoritv as workers

compensauorr  re ferees wr th  respect  to  a l l  Sect ions of  rhe Labol  Code inc lud ing,  but  nor

limried to. those relann! ro b d farrh actions or racrics, Iiabilit_v tbr additional expenses.

and unreasonable delay ol lef'usal ofpa1'ment ofcompensation



Section 3J. Every older, decision or award. orhel than an ordef rnelel)
appoinring a h ustee 0r guardian. shall contain a detemination otj all issues plesenred tbr
determinarion by the Arbinator pdor thereto and not thererofore detennined Anv issue
not so determined will be deenred decided adverselv ro the pami, in rvhose interest such
tsSue !va5 rnlseo.

Section l3.rr \ iotlt ing in rhis altemative disoute resoluribn process shall olevel
t lna an afiomev to reDa lovee ln anv

o f  t l r te resolution orocess establ bv  th is  Ad S uch
vee from

letention ofan anorrelr is the sole and absolute choice of the "'mplovee. In no evenr
shall the Operating Engineers Workers' Compensation Trust Fund be i iable tbr the
cxpense of such fepresentation. The terms and conditions of any- agreement benveen an
errplolree and rhe employee's retaioed counsel are not subject to this Addendum nor does
this .-\ddendurn in anv fashion alter or teplace anv or all Calitbnria 1aw application to an
ogfeenrent bc|rveen an anol]1e),- and a rvorket pursuing workef s' Compensation benetlrs.

Scction 3-1. The Arbin'ator shall make a tinding as to \rhich parw is the
prevail ing par)- in rhe a.bitfnrion proceeding. If the emplovee is found to be the
prevli l ing pari)- thc Arbin-atol shall set the atto.ney's fee i1s a percenrage of dre
perrnanenr disabil iry' award and order dte aftomey's fee ro be paid bv the emplover. l l
ihe employee is nor ibund to be the plevail ing patw. the .\rbrtratqr shall set the anornev s
tLe as a leasooable percentage ol the permanent disabil iry award and ordel' dre atlome)/'s
f 'ee.to be !vithheld i l-orn the employ"ees compensation and paid to the employee's

attorl lev.

Section f5- The employ'ee and the attomey mav agree to a fee in excess of
12,)/o. provided the attomey subtnils evidence. including a copy of a wriften fee

agrecment Lret,"veen the employ-ee and the i lttomev. and itemization o[ personal t ime

involved in activit ies relaiing to advancing the emplovee's cause. which shall include

lood iaith se[lement effons, to the .{rbirrator justi l ing such fee, and the Afbitralor

makes speciirc i indings of t-act to suppon an order granting such excess fee.

Iterlative

ARTICLE IX. i v led ica l  Examinat ions .

Section 36. The l-nion and empioyers have jointly approved lhe Quaiified
ivledicai Evaluators listed on Anachment "-" hereto. Addiqional qualified medi<;al

evaluatoLs may be subsequently selected by the Operating Engineers' Workers'

Compensation Tmst Fund. They shall serve as exciusive soul-ce of comprehensive

nredical-legal evaluations. other than those received from ne3tiig physicians' ro be

obrain blr employees covered bl- lhis Addendum and lhe insuters of the employers who

are partres to this Addendum as to claims for Wolkers' Compensption benefits rvhich ate

subJect  to  rh is  Addendun.  Anv Qual ihed Nled ica l  Evaluator  who does not  cont lnue to

i l



bc a Qualitied Nledicai Evaluaror rvithin the rneaning of Caliibmia Labor Code Sectjon
l l9 . l  sha i l  be de leted f tom he pool  o iQual i f ied Nled ica l  Evaluarors  upon Ioss ofs ta t rLs
as a Qualil ied lledical Evaluator under California Labol Code Section 1i 9.2

Section 37. All notices of denial of claims aad all notipes required under the
Calitbmia Labor Code rvhrch require advice of an employee's right to a comprehensive
nredical-legal evaluation shall inciude a lisr of the Qualified Vledical Evaluarol panel
including the addresses and telephone numbers of panel memhers The notice shall
inc l tLde a copy ofSect ion i6 .  i7 .  i3 .39. .10.41 and 42 of  rh is  Addendurn.

Section 38. lf rhe emplovee is not represenred bv an aftome! and is entitled to a
conrprehensive nredical-legal evaluation undel the standards of Calitbirria Labor Code
Sefiions .1060- 106 l. or 106l and all related sections of the CaliforTria Labor Code. rhe
entployees may obtain one comprehensive medical le{al evaluation tiom an-v one
Qutlified Lledical Evlluatol included in the panel. The Qualified \,ledical Evaluator
selected b1.- thc emplo-"-ee shall consult with anv Qualified iVledical Evaluator of his or
her  choice i f  the op in ion of  the Qual i i ied iV led ica l  Evaluator  such consulaar ion is
necessary fot a complete comprehensive medical-legal evaluation- in cases subject to
Calitbrrria Labor Code Se$ion -1061 and -106? involving unrepresented emplovees. the
repofts and tesrimony of the heating phy"sician or phvsicians and the comprehensive
medical-legal evaluation obtained by the employee fiom a panel ;nernber and the panei
mernber's testimony shall be the only admissible medical evidence in a proceedint before
t lre i lr 'Drtef

ln cases subject to thc Califomia Labor Code Section 4060
involving unrepresented employees. the insurer of the employpr may also obtain a
cornplehensive medical-legal evaluation from any Quaiified ivledipal Evaluator iocluded
in the panel ln such cases. the Qualified iVledical Evaluatol selected by the insurer shall
consul t  w i th  any Qual i l ied iv led ica l  Evaluator  o f  h is  or  her  choice in  the op in ion of  the
Qualified lVledical Evaluator such consultation is necessd,r-v for a complete
cornprehensive nredic l l - leg l l  eva luat ion.

ln cases subject to the Califomia Labor Code Section 4060
involving unrepresented employees. the repons and testimooy ofthe nearing physician
or physicians. the comprehensive medical-iegal evaluations obtained by rhe panies frorn
panel menrbels and rhe'testimonv ofthose panel members shal! be the only medical
evidence admissible in a proceeding before the Arbirator

ln cases sub.lect to California Labor Code Section.1060 involving
unrep[esented employ-ees. the fepons and testimony of the heating physician or
physicians. the comprehensive medicrl-legal evaluation obtained by the insurer fiom a
panel member and the testrrnony of those panel members shall be the only medical
evidence admissrble in n pr.oceeding belore the arbiter

\ orlvr thstan ding any other provision of this Addendurn, no

ohvs ic ian who has been invo lved in  the t rea lment  o f  the employee may ac l  as a Qual i l red

T 2



ivledical Evaluatol i lr lhe employee s case

Sect i0n  39 .  l f  the  employee is  tepresented  by  an  a t to r i re l '  and  is  en t i t led  to  a

comprehensive medical-legal evaluation under th€ standards of Califbmil Lailor Code

Sections -{060. 106l or'+061 and all relared seclions of rhe Calitomia Labol Code-

neitlter the employee nor the insurer of the ernpio.vet shall obtain any complehensrve

rnedical-legai evaluation. odrer t ltan that of a deating physician ol ph;'sicians. plior to

the expilation of a ren ( l0) wolking day period during which the employ'ee and tnsurer

shall aftempt lo agree upon a single Qualif ied Vledical Evaluator In such cases. the

oalries to rhe dispute malz agree upon a Qualif ied lvledical Evaluator w.ho is or is not

included on the panel of Quali ied iv{edical Evaluators eslablisl ied by the panies to this

Acldendum. lfagreemenron aQualit ied Nledical Evaluaror is not reached,"vidrin ihe ten

( t0) working day period. the employee and insurer then may gach select a Quaii i led
\ledical Evaluator fr.ort the panel oiQualif ied \ledical Evaluatofs The Agreed \ledical

Evaluarol ot Qualit ied ivledical Evaluators selecred shall prepare comprehensive

rnedical-legal evaluations and shall consult with any- Qualif ied v{€dicll Evaluator oftheir

resDecrive ; ho ice if in the opinion ofany Evaluaror such consultation is necessary ibr a

cornplete complehensive rnedical-lelral evaluation ln case5 involving employ-ees

replesenleci by anomey-s. thc repo.ts and testi lnon).' of fte Eealing physician ol

olivsicians. the cornpfellensive medical-legal evaluation obtained pursuant to the

tb'egornq p'oce,iure snci lhe testimony of those panel members or Agreed ivledicll

Euli,,aroi s6rll be rhe onlv rnedical evidence admissible in rhg proceeding before the

: l t D r I e l .
Notwithstanding anY other

physician who has been involved tn the t'eatment
Nledical Evaluator ln lhe empioyee s case

provision of this Addendum. no
of the employee may act a Qualified

Section J0. Qualified !ledical Evaluators on the panei established by the parrres

to this Addendunl shall prepare and complete examinations and cornprehensive medical-

le,ral e.,aluations wirhin the time frames established under applicable regulations of Title

g if rire Califo,rria Code of Regulations. Each comprehensive lnedical-legal evaluation

shall address all contested medical issues in dispute at the lime the evaluatlon ls

prepated.

Sectionll. An employee who oblains a qualified medical-legal evaluation

while not represented by an atromey shall not be entil led to any additional

comprehensive medical-legal evaluarion merely due to the lact that the emplo)'ee

stLltsequentl-v retaitrs an aftomev -

Section 12. ln accord with Calitbrnia Labor Code Seotion 4064 dle employer'

tltrouqh the insuler', shall be liable for the cost of each rqasonable and necessary

ao,npiatt.nt'u. rnedical-leral evaluarion obrained by the enlployee pursLLarlt to thts

1 l



Addendum. The employer shall not be tiable for rhe cosr ofany comprehensive medical-
legal evaluation obrained by its ernployee other than those authorized pursuanr to rhis
Addendum. In no event shall the employer be liable for any- comprehensive medical-
legal evaluation performed by other than rhe treating physician or physicians, either in
whole or in pan prior to the emplovee's filing ofa claim form and prior to the tine the
cl0im is denied of becornes presumpti!€ly compensable under Califomia Labor CocLe
Section i40?. Nothing in this Addendum prevents the employer. insurer or empioyee
fiom obtaining any additionai comprehensive medical-legal evaluation or consultnrion at
the employer's, insurer's or employee's own expense, but in no event shall such
additional comprehensive medical-legal evaluations or consuitations be admissible in a
proceeding befble the arbiter under this Addendum

T F I E  U N D E R S I G N E D  T R U S T E E S  O F  T H E  } V O R K E F I S '
C O i \ I P E N S A T I O N  T R U S T  A L T E R : , I A T I V E  D I S P U T E  P R O G R J . ] 4
.{CKNOIVLEDGES TH.\T THEY HAVE READ THE ABOVE ENTITLEJD
DOCUNIENT AND APPROVE THE TERNTS AND CONDITIONS THEREI|V
BY WHICTI THE .\DR PROCRA}I SHALL BE CONDUC'TED.

(Rcrisctl l/.r/z{})



SAT'ETY COMMITTEE RESOLI]TI

Be it r€solved thet the International Union of Operating Engineerq ("IUOE")' Loctl 12

and the Afrlisted cotrtractor Associrtions h€reby €stablish I safety committee made up

of the following members:

IUOE. Local 12 snd Afiiliated Contractor Association WorlFers' Comp€nsatioxr

.ADR Truste€s.

The Srfety Committee shall consist ofFour Trustees' composed of not less than t\ro

management and two union truste6.

Th6 role ofthe safety committ€e wi[ be to provide safety and loss control guidrnce to

the members by working with our insurance csrrier in the followirlg areas:

1. Review olsll open cleims to identify trends in csuses ofloss'

2. Review critical loss control lnd safety issues affectinE nembers'

3, Invite outside r€sources to enhance current safety prqgrsms available to aLll

members,
4. Prepare and send to each member topical items ofsPpcific interesl

Executed this - day of ,20/'.2, zt California,

ASSOCIATIONS

Associated General Contractors of
California' Inc-

By:

Engineering Contractors' Association' Inc. Southern California Contractorss
A$ociation, IPc.

By: -

International Union of Operating Engineers'
Local 12

By:

By:



MEMORANDUM OF UNDERSTANDING

In signing this Memoratrdum of Understanding (MOU), the uDdersigned firm
hereby agrees to be lround by all terms and provisions ofthe Agreement ofthe Workers'

Compersation Alternative Dispute Resolution Procedure (hereinafter "Workers'
Compensation Agreement") betrveed LOCAL 12 OF THE INTERIIATIONAL UNION OF

OPERATING ENGINEERS and the signatory Contractors' Associations. This MOU shall

Insurance Co.:

PoLicy #/Effective Date:

Cotrtact PersoD:

become effective or - day of , It will remain in effect until

the earlier ofthe termination ofthis MOU or ofthe Workers' Compensation Agreement' itr
the manner provided by the Workers' Compensation Agreement.

The undersigned firm agrees to be bound by the ternrs ofthe InterDational Union of

Operating Engineers Local 12 Work€rs' CompeDsation Trust Agreeme[t and Funding
Agreement. The uDdersigned firm also understands that it will only be eDtitled to
participate in this program as long as it is signatory to the appropriate labor agi'eement.

Dated: By:

Firm Namel

Address:

Telephone:

FAX No.:

Contractor's License:

INTERNTIONAL IJNION OF OPERATING ENGINEERS
LOCAL 12 WORKERS' COMPf,NSATION TRUST

ALTERNATIVE DISPUTE RESOLUTION SYSTEM
Puisuant to California Labor Code $3201.5

(Employee, broker. other?)



Those physicians appointed by, and in good standing wilh, the Industrial
Medical Council ofthe State of Califoinia (IMC), as quqlified medical
evaluatom (QMES) and as agreed medical evaluators (4MEs) may be
selected for the purpose of evaludting medical issues. This list can be
modified at any time by mutual agreement ofthe partiE.


